INTRODUCTION
Immigration and human rights advocates, the general public, and even federal government agencies are increasingly becoming aware of the horrors of solitary confinement in United States super maximum security (supermax) prisons. 2 More recently, the use of similar isolation practices in immigrant detention facilities has come into the spotlight, given day, about 300 immigrants are held in solitary confinement across fifty of the largest U.S. immigration facilities. 4 Alongside the groundswell of attention and public discomfort with what was previously a largely hidden issue, this article will shed light on the widespread practice of solitary confinement of immigrants in Georgia immigration detention centers, discussing potential domestic and international law strategies to advocate against the use of isolation.
Part I provides an overview of solitary confinement in immigration detention centers and the impact on those who are confined. Part II highlights ways in which isolation practices can be challenged under federal and constitutional law. And Part III gives an overview of advocacy mechanisms under international and regional human rights treaties. We conclude with a call to expand advocacy efforts in order to pressure the United States to adhere to human rights standards against solitary confinement, in hopes that the practice will be curtailed or even eliminated altogether.
I. BACKGROUND: INDIVIDUAL ACCOUNTS-THE EXPERIENCE OF SOLITARY CONFINEMENT IN IMMIGRATION DETENTION IN GEORGIA
The ACLU of Georgia has actively engaged with the immigrant community for several years, including investigating many claims of abuse against immigrants in detention. With the aim of shining a spotlight on conditions of detention in facilities in Georgia, the ACLU of Georgia released a report in 2012 describing abuses, lack of oversight, and the immigration detention-industrial complex in Georgia. 5 The ACLU of Georgia report uncovered-through numerous interviews with those detained-the use of solitary confinement of immigrants in detention, in immigration detention facilities nationwide. The co-authors of this article strongly advocate for the abolition of solitary confinement practices in immigration detention except in very limited circumstances and even then for strictly limited periods of time in line with international human rights norms, and for ending of contracts with corporations that profit from the suffering of detained immigrants, an increasingly widespread phenomenon to which the title of the ACLU of Georgia report alludes. 
ACLU of Georgia Report: Prisoners of Profit
The operation of immigration detention facilities is a multibillion dollar industry.
10
Whereas some facilities are operated by the Department of Homeland Security (DHS) with the cooperation of local and state detention facilities, DHS claims to save money by contracting with private prison corporations that provide bed space for detained immigrants.
11
Immigrants held in detention either have no criminal record (about half of detained immigrant individuals), or have served their sentences before landing in detention. 12 Yet, despite their official status as civil detainees, immigrants are routinely housed in facilities that "look, feel, and operate like jails."
13
Physicians for Human Rights (PHR) and the National Immigrant Justice Center (NIJC) sent open records requests to 250 facilities in the U.S. Results indicated poor recordkeeping, if any, on the use of isolation in these facilities, particularly in cases where immigrants are held in isolation for less than 30 days. Id. at 6. In related submitted testimony before the Senate Judiciary Committee, NJIC noted that "DHS has failed to track solitary policies and procedures" and that it is therefore "impossible to accurately assess the scope of the problem." Written Testimony by Mary Meg McCarthy, Nat'l Immigr. Justice Ctr., to S. Judiciary Comm., Subcomm. Notably, private corporations operate three out of the four immigration detention centers in Georgia.
14 Abuse of power and lack of oversight have been rampant in these facilities.
15
All four facilities have used some form of administrative segregation, isolation, or 23-hour solitary confinement to "protect" or discipline immigrants in detention. 16 The organization documented the following about the "segregation units," which actually refers to the practice of solitary confinement:
All four facilities have segregation units for administrative and disciplinary segregation. . . . [T]wo detainees at Stewart . . . said they had been kept in segregation in excess of 60 days, one for five months. At the [Atlanta City Detention Center] detainees expressed concerns about the sanitation of the segregation units, calling them "portable toilets." . . . [There were] documented instances where detainees were denied privileges such as recreation, law library access, and phone access, and were given smaller portions at mealtime as a result of being placed in segregation. Detainees in segregation are allowed access to the shower less frequently than the general population. Finally, and most problematic, detainees with mental health problems are put in segregation in lieu of receiving treatment. 
Arbitrary Use of Solitary Confinement
ICE officials cite disciplinary or protective reasons for isolating immigrants from the general population, including minor "infractions," such as not making the bed, or other nonviolent and harmless behavior such as translating for other immigrants in detention.
18
The findings of the ACLU of Georgia report indicate that immigrants are sometimes placed into, or threatened that they will be placed into, solitary confinement for retaliatory reasons including complaining about water quality, filing grievances, speaking with the ACLU of Georgia regarding conditions of detention, or organizing a worker strike against unfair labor conditions. The various individual accounts relayed by immigrants held in solitary confinement in Georgia illustrate the lack of any rhyme or reason why and for how long immigrants are confined. 23 Another immigrant in detention who preferred to have his name kept private said in an interview that he was assaulted by a detention official, resulting in a damaged blood vessel in his arm. 24 Before he was treated for his injury, the officer who assaulted him sent him into solitary confinement for four to five hours. 25 Isolation is often erroneously defended as a needed disciplinary response, purportedly to reduce violence. However, contrary to this rationale, Mississippi attained national recognition for its 20 See PRISONERS OF PROFIT, supra note 5, at 68 ("Jaime Lara was threatened with segregation [by guards at the Stewart Detention Center in Lumpkin, Georgia] if he refused to work less than eight hours per day."). See also NIJC Solitary Confinement Testimony, supra note 7, at 5. 21 In 2009, Arman Garghani, a detainee who worked cleaning showers, told the ACLU of Georgia that when detainees complained that the shower water was dirty, the guards sent them to the segregation unit. Id. at 68. Another detainee, Mikyas Germachew, confirmed that this practice continued two years later. Id. 22 This detainee account is representative of some of the abuses by Corrections Corporation of America (CCA), a private corrections company:
Javan Jeffrey believes that as a result of [an] assault incident and because he filed a grievance, he has been targeted by guards. This was confirmed by another detainee who told [the ACLU of Georgia] that since Javan filed grievances, he is on the guards' "radar" and everything he does gets him sent to the segregation unit. Javan had been in the segregation unit seven times in less than three months. Javan's wife told us that right after the ACLU of Georgia visited with Javan, he was put back in the segregation unit for 29 days and was told that he could only make one phone call during the entire time he was in the segregation unit. That marks Javan's eighth time in segregation. When asked to respond, CCA stated that Javan was in segregation for disciplinary reasons. Id. at 67-68. 23 See, e.g., id. at 68 ("Grzegorz Kawalec has been placed in segregation twice. Once, he had a dangerously high fever, but there was no room for him in the medical center, and so he was moved to the segregation unit. The second time he was sent to segregation, he stayed there for two weeks, and the guards would not tell him why he was there. After two weeks, he was moved back into the general population. 'They said it was a mistake, and I hadn't broken any rules.' He said detainees are placed in segregation often. 'Two, three weeks there is a short time. You go there for three weeks for talking back or being disrespectful.'" A month or two, he says, is standard for more serious violations."). 24 Interview with Anonymous Detained Immigrant, Irwin County Detention Center, Ocilla, Ga. (August 3, 2012). 25 Id.
manner of handling violence without placing prisoners on 23-hour lockdown.
26
Additionally, a 2003 study covering Arizona, Illinois, and Minnesota suggests that solitary confinement is not effective at reducing prison violence.
27
In the immigration detention context, far from being a tool used only as a method of controlling violence, isolation is reportedly used for minor infractions that are not fully investigated and based on false accusations.
28
Isolation is frequently used in an arbitrary and inconsistent manner, as a weapon to retaliate against those who speak out, to single out members of the LGBTQ community, and as a substitute for mental health treatment. 29 Consistently, the reasons why immigrants are confined appear to involve abuse of power and unfettered discretion as well as discriminatory attitudes toward vulnerable populations.
LGBTQ Individuals
LGBTQ immigrants in detention are sometimes placed in solitary with little or no explanation. In a July 6, 2012 interview at the Stewart Detention Center with a transgender immigrant named Odalis, conducted in anticipation of this article, the ACLU of Georgia learned that after she was arrested for a nonviolent offense by law enforcement in Georgia, she was detained by Immigration and Customs Enforcement (ICE) and held for seven days in solitary confinement at the Hall County Immigration Detention Center in Gainesville, Georgia.
30
Odalis says she was sent "directly" to isolation without any explanation or information about how long the isolation would last.
31
For seven days, Odalis was kept alone in a cell that was about eight by twelve feet and had a small slit for a window. escorted in handcuffs by guards to the bathroom and locked inside while they waited for her.
33
As there appeared to be no other reason for her to be placed in confinement, she believes that she was singled out for her gender identity. 34 She knows of other LGBTQ individuals who were held for much longer, including immigrants who were detained for two to three months and even up to nine months. 35 She says of her experience in solitary confinement: "[The cell was] very ugly, very isolated, shut closed. I was only allowed to shower every three days. You are stuck and closed in and can't get to anything." 36 After she was released into the general population, she says she felt safer than she did in isolation. 37 However, she says she now suffers from "insomnia, depression, anxiety, and fear," which she has experienced since being detained.
38
Her story echoes similar reports across the country.
39
The National Immigrant Justice Center (NIJC) filed a complaint with the Department of Homeland Security in 2011 on behalf of seventeen detained LGBTQ individuals.
LGBTQ individuals were told that they were held in long-term solitary confinement for their own protection and for their feminine appearance.
40
In response, thirty members of Congress, led by Jared Polis from Colorado and Michael Quigley from Illinois, wrote to the U.S. Government Accountability Office, calling for the Obama administration to comprehensively investigate the NIJC's allegations, citing 33 Id. 34 
Exacerbation of Underlying Mental Disabilities and "Prison
Psychosis"
Human rights experts recommend against long-term solitary confinement due to the profound negative impacts of isolation, which one expert calls "prison psychosis."
42
This condition, seemingly unique to those placed in prolonged solitary confinement, can include "hyperresponsivity to external stimuli; perceptual distortions, illusions, and hallucinations; panic attacks; difficulties with thinking, concentration, and memory; intrusive obsessional thoughts; overt paranoia; problems with impulse control, including random violence and self-harm."
43
In addition to negatively impacting the psychological well-being of individuals not already experiencing mental disabilities, the practice of isolating immigrants in detention has caused some immigrants to decide not to discuss existing mental issues with health professionals in detention for fear of being separated from the general population. 44 Accounts across the country highlight the disturbing practice of using solitary confinement as a substitute for medical treatment.
45
While ICE has acknowledged that solitary confinement exacerbates mental illness, the ACLU of Georgia report discusses numerous instances of detainees being isolated as a substitute for mental health treatment. 46 Detention centers in Georgia were found to be understaffed with inadequate medical care, as well as a stark absence of meaningful mental health resources. 47 One immigrant, Ermis Calderone, who was formerly detained at Stewart and suffers from bipolar disorder, panic attacks, addiction issues, and depression, described a lack of mental health services, as well as his experience of being held in solitary confinement:
I feel like I'm going crazy. My medicine is always changing and it makes me crazy. When I get upset, they just give me more 41 Letter from Jared Polis, et al. aclu.org/blog/prisoners-rights/us-un-prisoners-rights-meeting-progress-still-wrongsolitary-confinement. The ACLU based its recommendation that any period of prolonged isolation (thirty days or more) should be prohibited on a series of studies that show that even seven days of solitary confinement are sufficient to alter an individual's brain chemistry, and that "no study of the effects of solitary . . . confinement that lasted longer than [sixty] days failed to find evidence of negative psychological effects." See ACLU, ABUSE OF THE HUMAN RIGHTS OF PRISONERS IN THE UNITED STATES: SOLITARY CONFINEMENT 2 (2011), available at https://www.aclu.org/files/assets/ACLU _Submission_to_HRC_16th_Session_on_Solitary_Confinement.pdf (submission to the 16th Session of the U.N. Human Rights Council). The draft report of the meeting group states that revisions to the SMR will "limit . . . in Rule 32(1), the imposition of punishment by solitary confinement to a disposition of last resort to be authorized by the competent authority, to be applied in exceptional circumstances only and for a short a time as possible . . a restriction is "punitive" where it is intended to punish, or where it is "excessive in relation to [its non-punitive] purpose," or is "employed to achieve objectives that could be accomplished in so many alternative and less harsh methods." 54 Civil detention centers in theory provide for the temporary holding of immigrants. Therefore, their practices must be distinguishable from prisons and jails. Yet in reality, there are few practical differences between correctional facilities and the facilities used to detain immigrants. Even the former director of the Department of Homeland Security's Office of Detention Policy and Planning acknowledged that immigrant detention centers rely "primarily on correctional incarceration standards . . . and on correctional principles of care, custody, and control." 55 While civil immigrant detention centers improperly replicate practices of prisons and jails, federal law has been relatively silent regarding forms of relief available to immigrants held in detention. Nevertheless, the Supreme Court has concluded that not only should immigrants be protected by the Due Process Clause-which "applies to all persons within the United States, including aliens, whether their presence is lawful, unlawful, temporary, or permanent" 56 -but also that their civil detention raises serious constitutional questions vis-à-vis violation of their liberty interests. Over the last decade and in the face of growing detainee populations across the United States, some courts have begun to recognize the improper similarities between treatment of civil detainees versus those criminally committed, ruling that the conditions of civil confinement must be superior to the conditions in correctional facilities.
59
For the immigrant who has been confined, remedies are a complex issue due to the relatively uncharted legal territory. Nonetheless, there are separate legal standards regarding 1) prisoners seeking constitutional remedies for confinement, and 2) immigrant detainees seeking constitutional remedies for prolonged detainment. Coupled together, these areas illustrate avenues for how a detained immigrant may seek relief.
The starting point for those seeking relief for constitutional violations of any kind is Bivens v. Six Unknown Fed. Narcotics Agents, 60 in which the Supreme Court recognized an implied cause of action for damages against federal officers for alleged violations of the Fourth Amendment's protection against unlawful searches and seizures. Since this seminal ruling in Bivens, the Court has extended the availability of such suits to violations of the Cruel and Unusual Punishment Clause and the Fifth Amendment Due Process Clause.
61
In these later cases, the Eighth Amendment has been interpreted to impose duties on officers and officials administering prison facilities, 62 requiring the provision of "humane conditions of confinement," and specifically that "in-mates receive adequate 58 Applying that interpretation to pre-trial and civil detention-which technically does not constitute "punishment" according to judicial and legislative language-denial of adequate food, clothing, shelter, and medical care qualifies as a presumptive violation of the Due Process Clause of the Fifth Amendment. 64
Courts Have Granted Relief to Convicted Prisoners Housed in Solitary Confinement
In a few cases, courts have granted relief to convicted prisoners housed in solitary confinement. In Madrid v. Gomez, the Court held that conditions of extreme social isolation and sensory deprivation of mentally ill prisoners in the Security Housing Unit of a Pelican Bay State Prison was in violation of the Eighth Amendment and was therefore unconstitutional.
65
In Jones El v. Berge, the Court granted a preliminary injunction to remove seriously mentally ill prisoners from a supermax facility after experts toured a Wisconsin correctional facility to document those prisoners' treatment. 
Courts Have Not Yet Had Occasion to Rule on Solitary Confinement of Immigrant Detainees
Despite this increased willingness on the part of judges to hear cases regarding constitutional violations pertaining to prison issues and beyond, courts have struggled for more than a century with the particular complexity of confinement. The U.S. Supreme Court's view of solitary confinement has evolved -though certainly not in a linear, progressive way. Rather, the evolution of judicial thought on solitary confinement can be described as a push-pull relationship: while nearly outlawing solitary confinement as a form of torture in supermax facilities, the Court has ultimately upheld the practice under the Eighth Amendment.
In one of the first cases to grapple with the issue, the Supreme Court stated that solitary confinement "was an additional punishment of the most important and painful character" and struck it down as an ex post facto statutory change. By 1978, the Supreme Court finally recognized that "confinement . . . is a form of punishment subject to scrutiny under Eighth Amendment standards." 70 Despite this victory for the prisoner seeking relief, the Court has exclusively reviewed cases regarding criminal solitary confinement, effectively creating a noticeable gap in judicial opinion regarding immigrant confinement in detention centers.
In one of the most recent and highly applicable cases regarding correctional confinement, the New York Civil Liberties Union filed a lawsuit on behalf of Leroy Peoples in 2012 challenging New York prison officials' system-wide policies and practices governing confinement.
71
Mr. Peoples was locked inside a cell no bigger than an elevator with another prisoner for 24 hours a day for 780 days for engaging in behavior that was neither violent nor presented a threat to others.
72
In reaction to his term in isolation, Mr. Peoples stated, "Life in the box stripped me of my dignity, and made me feel like a chained dog." 73 Confinement, often used haphazardly for "administrative" or "disciplinary" reasons, has largely failed to pay regard to the various difficulties or needs of prisoners; and Mr. Peoples was no exception, suffering from mental illness. By 2008, the New York legislature acknowledged these failures and mandated that inmates who suffer from serious mental illness be placed in treatment programs rather than solitary confinement should they violate prison rules. That revelation greatly improved the treatment of such prisoners and broadened awareness of the particular problems of confining prisoners. Nevertheless, solitary confinement is still used across the state, as the NYCLU argued in the litigation on Mr. Peoples' case, 68 as a punishment "for a broad range of the system's 55,000 inmates."
74
While voices of advocates grow stronger for confined prisoners seeking relief from their constitutional rights' violations, there are still voiceless immigrants confined in ways far too similar to the correctional system.
Challenges to Conditions of Confinement a. Lack of Sufficient Internal Grievance Procedures Makes
Alternative Remedies Necessary
There is very little federal regulation addressing conditions of confinement for those detained by the federal government through ICE. DHS has set forth guidelines for ICE addressing the use of segregation units in the Detention Operations Manual.
75
A new directive, cited above, issued in September 2013 by ICE Acting Director John Sandweg, seeks to reinforce and expand upon these guidelines.
76
The directive sets out an updated policy stating that segregation should be used "only as a last resort," and in such cases, as a limited measure.
77
One main detention reform goal in 2010 was to release new standards, finally published in 2011. 78 The stated purpose of Performance Based National Detention Standards 2011 (PBNDS) was "to improve medical and mental health services, increase access to legal services and religious opportunities, improve communication with detainees with limited English proficiency, improve the process for reporting and responding to complaints, reinforce protections against sexual abuse and assault, and increase recreation and visitation." immigrant guilty of violating a rule or engaging in prohibited conduct characterized at a "greatest," "high," or "high-moderate level." 86 Even with the benefit of more structured guidelines for ICE personnel ordered by the new directive, remedies for an immigrant placed in an SMU remain narrow. If an incident occurs which detention officials believe could warrant time in an SMU, detainees are often placed there throughout investigation of the potential infractions.
The 2011 standards provide that immigrants are afforded rights such as: "the right to protection from abuse; the right to freedom from discrimination; [and] the right to pursue a grievance."
87
Immigrants can file informal, formal, and emergency grievances as well as appeal initial decisions. 88 However, if it is believed that an immigrant has "establishe[d] a pattern of filing nuisance complaints," an ICE administrator can find that that immigrant is "one for whom not all subsequent complaints must be fully processed." 89 As the ACLU of Georgia report highlighted, due process for these detainees is truncated: there is no opportunity to appeal, nor an avenue to present witnesses, nor present a challenge to an assignment to solitary confinement. Thus, the lack of appropriate internal grievance procedures makes it important to seek constitutional remedies. Still, advocates would be well-advised to carefully review the September 2013 directive and hold detention facilities accountable to their own guidelines. New internal data-tracking requirements open the door to the possibility of filing Freedom of Information Act requests to review the self-reported progress of detention facilities on limiting the use of segregation.
90
One useful strategy may be to create a questionnaire for immigrants placed in segregation, investigating the facility's step-by-step compliance with appropriate internal procedures. Data from these surveys could be used to support clients with individual grievances, as well as to cre- and that the detained immigrant should have the option of habeas corpus proceedings as a forum to challenge prolonged civil detention.
93
A victory for civil detainment challenges, the Court also rejected government arguments that civil detention assists the regulatory immigration and removal process by ensuring that 1) aliens indeed appear at future immigration proceedings, and 2) their detainment helps protect the broader community.
94
In rejecting both arguments, the Court has now made room for future claims by civil detainees who receive haphazard, prolonged detention for mere administrative reasons. Those subjected to administrative confinement can employ a similar rationale.
Constitutional Claims: The Supreme Court has held that immigrants have presumptively been denied their due process rights if "a condition constitutes cruel and unusual punishment under the Eighth Amendment." 95 Yet courts have been reluctant to extend these rights too broadly and have not yet done so for an immigrant detainee who has been confined.
Currently, the exceptional case remains the Pelican Bay Prison class action suit, Madrid v. Gomez, 96 in which the federal district court in California recognized there is a degree of Eighth Amendment violation when prisoners with "pre-existing mental health conditions . . . [ Abdus-Shahid M.S. Ali was being transferred across state lines to a different federal prison. Upon arrival, the inmate realized that several personal items were missing.
103
Ali alleged that BOP officers had lost his property and filed suit under the FTCA.
104
The Supreme Court held that the BOP officers were "law enforcement officers" within the meaning of the FTCA, and thus were excepted from waiver of federal sovereign immunity from liability for negligent or wrongful disposal of prisoner's belongings-that is, the FTCA "forecloses lawsuits against the United States for the unlawful detention of property. Communicating with the Special Rapporteur's offices through letters documenting the solitary confinement of immigrants in detention and building on his recognition of the practice as torture could effectively pressure the U.S. government to abolish or severely limit its use in immigration detention centers.
CONCLUSION
Reports of the use of solitary confinement in immigration detention centers in Georgia reflect a disturbing trend of federal facilities isolating civil detainees across the United States for prolonged periods with limited oversight and accountability. The findings of the ACLU of Georgia report-the impetus for this Article-indicate that isolation is widespread, often arbitrarily practiced, and severely endangers the health of immigrants. While immigrants in detention have several means of raising federal claims-including actions through Bivens and FTCA-perhaps the greatest difficulty to surmount is securing meaningful representation. For while pursuing constitutional and statutory claims presents several challenges, achieving redress is only possible through effective advocacy. Broader advocacy on the human rights front may also pressure federal authorities in Georgia and elsewhere to adhere to international human rights standards that either seek to limit or abolish isolation of immigrants altogether.
